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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 744/15 

                                U/S 294/427/447/34 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Md. Abdul Jabbar….……ACCUSED 

Ld. Advocates: For Prosecution………, Md. Hussain Ld.APP 

                      For Defence …………… Md. Firoz Zaman, Ld. Advocate 

Evidence Recorded on: 18.4.16, 20.7.16, 27.9.16, 16.3.17. 

Argument heard on: 12.4.17 

Judgment delivered on: 29.4.17 

                                                    J U D G M E N T 

1. The prosecution’s case, in brief, is that on 3.4.15, the accused persons, 

namely, Md. Abdul Jabbar, Md. Sadiqul Islam, Md. Mubarak Hussain @ Ali 

and Mustt. Marjina Khatoon, had entered the premises of Mustt. Kitabjaan, 

and caused damage to the wall of the house of Kitabjaan. It is also alleged 

that the accused persons had uttered obscene words to the annoyance of 

Mustt. Kitabjaan and her husband. Hence, the case.  

2. The informant, Mustt. Anowara Begum, had lodged the FIR, at 

Mahabhairab outpost. Tezpur P.S Case 363/15 u/s 147/294/448/325/427 

of IPC has been registered. After investigation, the I.O. has filed charge 

sheet u/s 294/427/447/34 of IPC. The offences u/s 294/427/447/34 of IPC 

are explained to the accused persons, to which they pleaded not guilty 

and claimed to be tried.  

3. The prosecution has examined 6 witnesses. The accused persons are 

examined u/s 313 Cr PC. The defense did not adduce any evidence. Heard 

arguments.  
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POINTS FOR DETERMINATION 

a) Whether the accused persons, in furtherance of their common 

intention, on 3.4.15, have uttered obscene words to the annoyance of 

Mustt. Kitabjaan and her husband? 

b) Whether the accused persons, in furtherance of their common 

intention, on 3.4.15, have entered the premises of Mustt. Kitabjaan 

and her husband, with the intention to commit an offence or to annoy 

them? 

c) Whether the accused persons, in furtherance of their common 

intention, on 3.4.15,  have caused mischief by causing damage of the 

wall of the house of Mustt Kitabjaan? 

 

DISCUSSION AND DECISION BASED ON REASON: 

1. PW1, Musst. Anowara Begum, in her examination, in chief, has stated that 

she is the informant of the case and she knows the accused persons. The 

incident took place on 3.4.15. She stated that she was present at the place 

of occurrence. She stated that her brother, Md. Abdul Rahman and sister 

in law Khitabjan were assaulted by means of a bamboo stick by the 

accused persons, namely, Abdul Jabbar, Mubarak Hussain, Sahidul Islam, 

Sadiqual Islam and others. At that time, Khitabjan was pregnant. She 

stated that Khitabjan was brought to the Civil Hospital, Tezpur by some 

people. She stated that she came out of her house after hearing noise and 

shouts. The incident took place at the house of Abdul Rahman and she 

saw the incident. She stated that she lodged the ejehar at Mahabhoirab 

outpost. Ext. 1 is the ejahar and Ext. 1(1) is her signature.  

2. In her cross examination, she has stated that she does not know the name 

of the months of English calendar. She does not know in which month the 

incident had taken place. She stated that her house is situated about two 

houses away from the place of occurrence. She stated that the house 

where the quarrel took place, there was no electricity, but there was 

electricity elsewhere. There was no electricity at the place of occurrence 

and it was dark. Later on, she stated that people came up by brining torch 
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light in their hands. She stated that at the time of occurrence, she was 

about to go to bed after having dinner. She stated that she lodged the 

ejahar on 3rd day of the month. She stated that she reached the place of 

occurrence at the time when hue and cry and assault were going on. She 

stated that she does not know whether police had seized the bamboo stick 

or not, because at that time she was busy in treatment. She stated that a 

case was lodged against the accused persons. She stated that when her 

brother came to know that a case was lodged against them, he left the 

Civil Hospital. The ejehar was written by someone and it was read over to 

her. She denied the suggestion that accused persons did not assault her 

brother and sister in law by means of any bamboo stick. She denied the 

suggestion that she had lodged a false case. She stated that it might be 

possible of forgetting the date on which the lodged was lodged. She 

denied the suggestion that at the time of occurrence, she was sleeping in 

her house and she reached the place of occurrence after the incident was 

over. She denied the suggestion that accused persons did not go to the 

house her brother; rather her brother had gone to the house of the 

accused and assaulted the accused persons. She denied the suggestion 

that her brother and sister in law were not admitted in Civil Hospital. She 

denied the suggestion that she lodged a false case in order to get away 

from the case which the accused persons had lodged against them.  

3. PW2, Musst. Malika Khatoon, in her examination in chief has stated that 

she knows the informant as well as the accused persons. They are 

neigjhbours to her house. She stated that the incident took place about 

one year ago at around 10 PM. She stated that she was sleeping at the 

time of the incident. After hearing hulla, she rushed to the house of 

Khitabjan Bibi and saw that Khitabjan was lying on the ground. She stated 

that she did not see the incident of assault. She stated that Abdul told her 

that accused Mubarak had kicked Khitabjan. They brought Khitabjan to the 

Civil Hospital, Tezpur.  

4. In her cross examination, she stated that she did not see the incident on 

her own. At that time she was sleeping in her house. She stated that she 



4 
 

 

has no personal knowledge regarding the incident. She cannot say who 

had assaulted whom.  

5. PW3, Khitabjaan Bibi, in her examination in chief, has stated that the 

informant Anwara Begum is her elder sister and the accused persons are 

their neighbour. The incident took place about one year ago at about 9 

P.M. She stated that she was in her house at the time of the incident. She 

stated that there was quarrel between her and one Abdul Jabbar over the 

issue of hen. On that day, in the night, accused Abdul Jabbar had kicked 

at the fence of her house and shouted at her husband to come out of the 

house. When her husband came out of the house, accused persons had 

assaulted her husband Md. Abdul Malik. When she came near to the place 

of occurrence, accused Mubarak had kicked her to the ground. At that 

time, she was pregnant. She was brought to the Civil Hospital by 

someone.  

6. In her cross examination, she stated that she lives in a rented house. On 

the day of occurrence, she lived in that house itself. The house of the 

accused persons is adjacent to her rented house. The wall is same. The 

boundary wall is a not concrete wall. She stated that her husband is a 

tempo driver and he does not consume liquor. She stated that the house 

owner did not lodge any case regarding kicking on the wall by the 

accused. The land owner was informed about the matter. She stated that 

police did not inquire her regarding the incident as she was in the Civil 

Hospital. She also stated that she has stated for the first time in the court 

today as a witness. Prior to this, she did not state anywhere else as 

witness. She also stated that their hen crossed the boundary wall and 

entered into the house of the accused persons. She denied the suggestion 

that she and her husband had broken the wall in connection with the 

dispute regarding the entry of their hen. She denied the suggestion that 

the accused persons did not assault her husband, accused Jabbar did not 

kick on the wall and the accused Mubarak did not kick on her stomach. 

Accused persons had lodged a dacoity case against them. Her sister’s 

house is situated 2 to 3 houses away from her house.   
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7. She stated that her elder sister came after the incident in the night itself. 

She also stated prior to the incident of kicking, her sister that is the 

informant had not come to their house. She does not know when her elder 

sister had come, after being assaulted. She also stated that she had 

remained admit to the Civil Hospital, Tezpur for about 10 days. She denied 

the suggestion that a false case has been lodged against the accused 

persons in order to get away from the case which the accused persons 

had lodged against them. She denied the suggestion that no such incident 

had occurred as narrated by her. 

8. PW4, Md. Shahjahan Ali in his examination in chief that he recognizes both 

the accused persons and the informant. The incident took place about one 

year ago at about 9 to 10 PM. He was present in his house at the time of 

the incident. He came running after hearing noise and shouts arising from 

the house of Jabbar and Abdul. He stated that he did not see the incident 

of assault, but he saw a bamboo stick in the hands of Sahidul. He also saw 

that Khitabjan was lying on the ground. He stated that Abdul had told that 

the accused persons had assaulted and that is why she was lying down on 

the ground. Khitabjan was pregnant at that time. He had brought 

Khitabjan to the Civil Hospital, Tezpur. Later on, Anowara Begum had 

lodged this case. He also stated that Anowara Begum resides at a far way 

place.  

9. In his cross examination he stated that he had not seen the incident, 

between whom the incident had taken place. He came to the place of 

occurrence after about 15 minutes, after the incident taken place. He 

stated that police had inquired him. He denied the suggestion that he did 

not state before police that he saw a bamboo stick in the hand of Sahidul 

and Khitabjan lying on the ground. He admitted the fact that he did not 

state before police that Abdul had informed him that accused persons had 

assaulted. He denied the suggestion that Abdul did not told him that the 

accused persons had assaulted. His house is situated at a distance of 50 to 

100 meters away from the house of Abdul’s house and the accused 

persons and the informant are adjacent to each other. Accused persons 

were not tenant of the informant. He denied the suggestion that accused 
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persons did not cause any kind of assault and he deposed false evidence. 

He stated that Khitabjan did not tell him about the incident of assault and 

that she was unconscious. 

10.  PW5, Musst Malika Begum, in her examination in chief has stated that 

accused persons as well as informant are resident of their village. The 

incident took place one year ago at about 10 P.M. She was present in her 

house at the time of the incident. She came to the house of the Abdul 

Malek after hearing commotion and noise. When she had reached the 

house of Abdul Malek, she saw a bamboo stick in the hands of Sahidul and 

Khitabjan was lying on the ground. She stated that people had told her 

that there was a quarrel between both sides that is why Khitabjan was 

lying on the ground. Later on, Khitabjan was taken to the Civil Hospital, 

Tezpur. Anowara Begum is the sister of Abdul Malek.  

11.  In her cross examination, she has stated that she came to the place of 

occurrence after about half an hour of the incident. She had not seen who 

had assaulted whom. She did not state before police that she saw a 

bamboo stick in the hands of the Sahidul and Khitabjan was lying on the 

ground. She has not seen the Bamboo stick in the court today.  

12.  PW6, Sri Bhaben Bramha, who is the I/O in this case, has stated in his 

examination in chief that he was working as A.S.I. of police at 

Mahabhoirab outpost on 8/4/15. At that time, in charge of the OP was 

Biswajit Medhi. The in-charge had received Ext. 1 ejahar from Anowara 

Begum and referred the same to the Tezpur police station after making 

necessary G.D.E. for case registration. In charge had given him the 

responsibility of conducting the preliminary investigation. Ext. 1 (2) is the 

endorsement and Ext. 1(3) is the signature of Biswajit Medhi, which he 

recognizes. The O/C of Tezpur police station had also given him the 

responsibility to conduct preliminary investigation. Ext. 1(4) is the 

endorsement of the O/C and Ext. 1(5) is his signature, which he 

recognizes. After getting the responsibility, he went to the place of 

occurrence and surveyed the place. Accordingly, He drew a cketch map of 

the place of occurrence. Ext. 2 is the sketch map and Ext. 2(1) is his 

signature. He had sent Khitabjan (injured) to the doctor and he had 
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collected doctor’s report. Enclosed the report with the charge sheet. Ext. 3 

is the medical report. He had recorded the statements of witnesses. He 

had arrested the accused persons and enlarged them on bail. Ext. 4 is the 

bail bond and Ext. 4(1) is his signature. After completing the investigation, 

he had filed charge sheet against the accused persons, namely, Abdul 

Jabbar, Marjina Khatoon, Sahidul Islam and Mubarak Hussain u/s 

294/427/447/34 of IPC. Ext. 5 is the charge sheet and Ext. 5(1) is his 

signature.  

13.  In his cross examination, he has stated that as per sketch map, there are 

houses of people around the place of occurrence. He stated that PW 

Anowara Begum did not state before him that the accused persons had 

assault his brother and his sister in law with split bamboo. He also stated 

that PW Khitabjan did not state before him that when she came near to 

the place of occurrence accused Mubarak had kicked her. He also stated 

that PW4 Shahjahan Ali did not state before him that he had seen bamboo 

stick in the hand of Sahidul and Khitabjan was lying down on the ground. 

He also stated the PW Shahjahan Ali did not state before him that Abdul 

had informed which accused person had assaulted. Likewise, he stated 

that PW5 did not state before him that she had seen bamboo stick in the 

hand of Sahidul Islam but PW5 did state before him that she had seen 

Khitabjan Bibi lying on the ground. He stated the PW5 did not state before 

him that she had reached the place of occurrence after half an hour of the 

incident. He denied the suggestion that he did not conduct the 

investigation properly and filed a false charge sheet.   

          APPRECIATION OF EVIDENCE: 

1. In this case, the prosecution has brought charges u/s 294/447/427 of IPC 

r/w Sec 34 of IPC.  

2. On a bare perusal of the depositions of PW1, PW2, PW3, PW4 and PW5, it 

is clear that there is no allegation that the accused persons had uttered 

obscene words to the annoyance of others. Though, in the FIR, the 

informant had alleged that the accused persons had used obscene words, 

but she did not assert the same in her testimony in court. FIR is not a 
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substantive piece of evidence. Hence, it is clear that the prosecution has 

failed to prove the guilt of the accused persons u/s 294 of IPC. 

3. Likewise, evidence on record is not sufficient to prove the allegation of 

mischief committed by the accused persons. Only PW3, Mustt. Kitabjaan 

Bibi, had stated, in her evidence, that the accused Abdul Jabbar had 

kicked on the fence or wall of their house. But none of the other PWs have 

supported the statement of PW3, to this extent. Moreover, it is not 

established that any damage to the wall or fence had taken place. Hence, 

I find the evidence on record, insufficient to prove the guilt of the accused 

persons u/s 427 of IPC, beyond reasonable doubt.  

4. Now, it is to be analysed, whether the prosecution has been able to prove 

the guilt of the accused persons u/s 447 of IPC. The offence of criminal 

trespass has been defined u/s 441 of IPC. The offence of criminal trespass 

is said to have been committed, if a person enters into or upon property in 

possession of another, and such entry or unlawful remaining, must be with 

the intent to commit an offence or to intimidate, insult or annoy any 

person in possession of the property.  

5. PW1, Mustt. Anowar Begum, in his evidence has stated that the incident 

had taken place in the house of Abdul Rahman, and she had come to the 

place after hearing the noise and commotion. After coming to the place, 

she has claimed to have seen the assault committed by the accused 

persons, namely, Abdul Jabbar, Mubarak Hussain, Sahidul Islam, Sadiqul 

Islam and other accused persons, on her brother, Md. Abdul Rahman and 

her sister in law, Md. Kitabjaan.  

6. But, PW3, Mustt. Kitabjaan Bibi, in her cross examination, she has stated 

that the informant i.e PW1, had not come to their house, prior to the 

incident of the assault on her, and she does not know when she(PW1) 

came after the assault. Hence, there is a reasonable doubt, whether [W1 

had witnessed the incident, which she has claimed to have witnessed. It 

implies that her statement that the incident had taken place in the house 

of Abdul Rahman( husband of PW3), and that she had seen the incident, is 

doubtful, and hence, unsafe to be relied upon.  
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7. PW3, in her evidence, though, has stated that accused Abdul Jabbar, had 

kicked on the wall or fence of their house and when her husband came 

out, the accused persons had assaulted him, and then, assaulted her as 

well, when she came near to the place of occurrence. However, it is not 

clear, as whether the alleged incident had taken place inside the land or 

compound of PW3. It is on record, that the boundary wall between the 

house of the accused persons and that of PW3, is the same. Thus, it is not  

clear whether Abdul Jabbar had kicked on the boundary wall or the wall of 

the house of PW3. Moreover, PW3, did not state specifically, that the 

incident  had taken place inside their boundary. Furthermore, PW3 has 

stated that she was not being inquired upon by the police, and that she 

has deposed for the first time in the court. The reason, which she has 

given, is that she was in Civil Hospital, where she was being admitted. But 

the medical report shows that there no injury on the body of Mustt. 

Kitabjaan Bibi, on her examination, and there is no evidence that she was 

being admitted in hospital. Thus, considering the inherent inconsistency in 

the  testimony of PW3, I find it unsafe to rely on the testimony of PW3. 

8.  PW2, Mustt. Malika Khatoon, who is a neighbour of the informant and the 

accused persons, stated that she was sleeping in her house, and came 

near to the house of Kitabjaan, after hearing hulla, and saw that Kitabjaan 

was lying on the ground. But she did not state that the incident had taken 

place inside the boundary of the house of Kitabjaan.  

9. PW4, Md. Sahjahan Ali and PW5, Mustt. Malika Begum, have not stated, in 

their depositions that the incident had taken place inside the boundary of 

the house of Mustt. Kitabjaan. PW4, has only stated that he saw Kitabjaan 

lying on the ground. He stated that he came know from Abdul that the 

accused persons had assaulted, but the said Abdul was not examined by 

the prosecution. Likewise, PW5, has also stated that she saw Kitabjaan 

lying on the ground. But, PW5 has not stated that the incident had taken 

place inside the boundary of Kitabjaan’s house.  

10. Another aspect, which needs to be looked into. As per the FIR, and the 

deposition of PW1 and PW3, the accused persons had beaten Md. Abdul 

Rahman. But neither the I.O has cited him as a witness nor given any 
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explanation as to why he is not made as a witness. Thus, non examination 

of Md. Abdul Rahman, as a witness and non availability of any document 

showing that he was being medically examined, raises doubt as to the 

prosecution story.  

11.  In the light of the above, I am of the view that prosecution has failed to  

prove the guilt of the accused u/s 447/427/294/34 of IPC, beyond 

reasonable doubt. The accused are acquitted of the charge u/s 

447/427/294/34 of IPC, and are set at liberty forthwith.  

12. The judgment is pronounced in the open court on this  29th   of April, 

2017. The judgment is prepared under my hand and seal of this Court  

13.  The bond shall remain operative till 6 months from the date of this order 

and shall stand cancelled after the expiry of 6 months. 

14.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 

                       

 

 

 

                        

LIST OF DOCUMENT  EXHIBITED BY THE PROSECUTION 

EXT 1: FIR 

EXT 2: P M Report 

 

                                                      Addl. CJM, Tezpur. 


